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HB 1405 – The Quiet Bill with a Big Bang

One under publicized, yet profoundly far-reaching bill to emerge from the latest legislative session is HB 1405, a bill creating a commission to study and restructure Georgia’s tax system.
This bill holds sweeping implications for all Georgia taxpayers, but particularly any business with operations or interests in the state.   Whenever tax reform surfaces, businesses should prepare to hide their wallets and guard their bottom lines. 

What is driving this decision to suddenly revamp the state’s tax code?  As one top House leader told us, “we have a 19th century tax system in a 21st century economy.”   Translation:  the current system doesn’t generate enough revenue!
Sarcastic as our characterization may be, that legislator has a point.  Georgia’s core tax structure has not been examined and revised in decades.  The basic code is an early 20th Century creation for a largely agrarian economy and no systematic evaluation has truly been done in decades.

Politically, there was no reason to do so. 

Over the past 50 years, Georgia enjoyed a period of uninterrupted economic expansion with attendant tax revenue growth, so governors and legislatures were free to attach a plethora of special tax exemptions and exclusions to that core system. Most exemptions and exclusions targeted the business community in the name of economic development and job growth. 
Then without warning two years ago, Georgia felt the first significant recessionary bite in five decades.   In all previous recessions, Georgia managed better than most states.  This time, it became a national leader in budgetary pain. 

An important signal was sent when Speaker Ralston blocked the renewal of virtually every special tax exemption that expires this year. The total budget hit of renewing those exemptions was $100 million. 

In the past, the state considered $100 million pocket change.  Then the party ended.  Two years ago, the budget was $21.2 billion.  The budget passed last month is $17.9 billion and the budget coming next year will be around $16.5 billion – almost one-quarter less than the economic high water mark.  

Contrasted with many states, those numbers seem small.  Yet, Georgia is 49th in per capita state spending, so those cuts are especially deep in an already lean budget. 
For the political class, budget cuts are not fun. Raising taxes is less fun.   Tax reform?  That’s something they can sink their teeth into.  

That is also what makes HB 1405 precarious for the business community, even though the legislation was supported by the Georgia Chamber of Commerce and the National Association of Independent Businesses.
In fact, both groups hold seats on a HB 1405-created Special Council, which also includes several academic economists, the governor and two appointees each by the Speaker and Lt. Governor.  This council will study the state’s current revenue structure and recommend changes to a Special Joint Legislative Committee.
That legislative committee - comprised of the majority and minority leaders of both chambers, the Senate President Pro Tem and House Speaker Pro Tem, chairs of the House Ways & Means and Senate Finance committees, plus a Republican and Democrat from both the House and Senate appointed by the Speaker and Lt. Governor - will control the legislative process.
So far, so good.   Committees – both standing and special – regularly create legislation. 

The problem arises when the legislation goes to rank-and-file General Assembly members. 

The old adage that the governor proposes and the legislature disposes takes on a new twist in H.B. 1405.   This time, the Special Council proposes tax code revisions that the legislative leadership will incorporate into legislation, as H.B. 1405 says, “without significant changes.”
Once the revision bill comes under the Special Joint Committee’s jurisdiction, however, it can make changes in the Council’s recommendations if it chooses.   After a final bill is drafted – probably behind tightly sealed doors – interested parties may have little recourse.
The bill produced by the Joint Committee must be voted up or down with no opportunity for amendment.  In parliamentary terms, the House will bring it to the floor with a structured rule allowing no amendments.  The Senate will “engross” the bill, which means no Senators can amend the bill on the floor. 
For individual legislators – and affected parties – it’s take it or leave it. 

Also keep in mind, the toughest “no” vote any legislator casts is on bills sponsored by the chamber’s leadership.   In Georgia, voting against your leadership is a short-cut to political oblivion. 
The reason for this unusual approach is simple.  Leadership wants to shield individual legislators from lobbying campaigns designed to protect special exemptions for specific industries or businesses. 

Once any amendment passes, the floodgates open and their carefully crafted bill will wash away. 

To build public support for the initiative, it will likely be sold as creating a more streamlined tax code, with significantly fewer special exemptions and exclusions.  It will also be touted as more efficient, enforceable and fairer: 1) efficient because the new system will simplify the tax code; 2) enforceable because the current system is riddled with non-filers and cheating as more than a billion dollars annually goes unreported and uncollected; and 3) fairer because the tax base will be broader with fewer special exemptions, so more people will pay their fair share possibly allowing some overall rate cuts.
It will likely rely less on property taxes and more on sales and other supply side “consumption” taxes, or, in the eyes of some, a more regressive system.  
It will also be sold as business, job and growth friendly, because the legislative leadership will believe it should be.  This is not a cynical evaluation.   This Special Joint Committee is a business friendly legislative group.    
However, what citizen legislators and the Council’s academic economists see as “business friendly” and what businesses see as ‘friendly” are often radically different.  Perceptions of business friendly vary within the business community.  Otherwise, fewer business lobbyists would regularly battle each other in the daily legislative grind.
In a competitive free market system, what helps one business often hurts another. 

So, for any business or organization with a stake in the tax code – and name one that without it – this process will have unprecedented implications. 

What is our advice to clients and businesses reacting to this evolving situation?  
· Monitor the process closely.  Given its closed nature, information may be hard to get.   However, no governmental endeavor is leak proof.   The process will be rife with rumors – some true, others fanciful.   Sorting fact from fiction often will be difficult, but some information is usually better than none.  
· If you don’t have a lobbyist, consider hiring one – particularly businesses headquartered elsewhere with significant operations in the state.  A well-placed lobbyist will plug into the legislative network, gleaning useful information and placing you in front of the best people to argue your case.   This is particularly true if a firm or industry benefits from special provisions of the existing tax law that may disappear in a new, streamlined code. 
· If a business is particularly tax sensitive, but relies on a trade or business association for lobbying services, this may be one time you want to hire your own representation.   First, the association may need reinforcements.   More importantly, tax fights rapidly become free-for-alls and tax sensitive entities need to manage their own fate.
· Insist on lobbyists with top-level contacts and relationships, which means doing your due diligence.  Lobbyists are natural salespersons.   After all, their survival hinges on their ability sell themselves and their clients’ public policy ideas, so they are usually very convincing about their relationships.    

In this case, you need someone with access to and who can arrange meetings with key leaders.  A lobbyist who knows every legislator by name may not be helpful in this situation because every decision will be made at the top.  The average legislator will have little or no input during the process and can only rubber stamp (or not) the final product.   If a lobbyist can’t produce solid endorsements from leadership in both chambers, look elsewhere. 
· Find friends.   Coalitions will be important as groups look for allies that share common concerns or who will help you with your problem if you help on theirs.   
· Finally, don’t wait. The Special Council will begin work this summer and must deliver its recommendations no later than January 10, 2011 – or the opening day of the 2011 legislative session.   Thus, the recommendations may not be seen publicly until the legislative session begins.  Joint Committee public hearings, if any, may be rare.   That leaves little time to react and even less time to fix problems.   The lobbying options when the General Assembly convenes next January may be limited to support or oppose – not adjust. 
In spite of its extensive implications, HB 1405 moved somewhat quietly through the legislative process, though it did encounter significant opposition in both chambers.  So, it is not a certainty that this initiative will succeed.   
Strategically and tactically, however, it probably is the only way to enact significant tax reform.  A more open approach under previous Speaker Glenn Richardson was stymied by an alliance of interest groups.  This time, legislative leaders structured a course of action that minimizes traditional lobbying opportunities, stacking the policy deck in their favor. 

While business has significant representation on the Special Council, academic economists dominate.  So, individual businesses or industries cannot assume that their interests will be protected.   For enterprises with Georgia interests, HB 1405 holds mission-critical implications. 
